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These terms and conditions applies to FOSS Nordic A/S’s performance of 

preventive maintenance services.  

 

1. Definitions 

For the purpose of these terms and conditions, the following definitions 

shall apply: 

“Contract” shall mean the contract between FOSS and the Customer for 

FOSS’ performance of the Service(s), including the Order, the Order 

confirmation and these Terms. 

“Customer” the person or firm who purchases the Services from FOSS 

identified in the Order. 

“CSE” shall mean the Customer Service Engineer, an employee or third 
party representative of FOSS that performs the Service(s) on behalf of 

FOSS.  

“Force Majeure Event” shall have the meaning accrued to it in section 12 

hereof. 

“Instrument” shall mean the Instrument that is the subject of the Services.  

“Order” the Customer’s order for the Service(s), as set out in a purchase 
order, or the Customer’s written acceptance of FOSS’ quotation, as the case 

may be. 

“Service(s)” shall mean the service(s) specified in the Order and described 
in detail in the Service Specification. For the avoidance of doubt FOSS’ 

performance of any digital service(s) to the Customer shall be governed by 

FOSS’ Terms and Conditions of Sale and License of Digital Services. 

“Service Specification” shall mean the specifications of the service(s) 

available at the following link and incorporated into the Contract by 

reference via the following link: https://www.fossanalytics.com/PMA  

“Terms” shall mean these terms and conditions. 

 

2. Basis of Contract 

(a) The Order constitutes an offer to FOSS by the Customer to purchase the 

Service(s) in accordance with these Terms. The Order shall be deemed to 

be accepted when FOSS issues a written acceptance of the Order or an 
invoice, or starts processing the Order (as the case may be) at which point 

and on which date the Contract shall come into existence. 

(b) The Contract constitutes the entire agreement between the Customer and 
FOSS regarding the subject matter hereof. FOSS hereby objects to and 

rejects any divergent terms and conditions appearing on, incorporated by 

reference in, or attached to Customer’s Orders, unless otherwise explicitly 
acknowledged and signed by FOSS in writing. FOSS’ failure to object to 

any amendments, alterations, additions or proposals contained in an Order 

or other form or document from Customer shall not be construed as a 
waiver of the Terms nor an acceptance of any such amendments, 

alterations, additions or proposals.  

(c) Any quotation given by FOSS shall not constitute an offer, and is only 

valid for a period of 60 days from its date of issue. 

 

3. Performance of the Service(s) 

(a) FOSS undertakes to perform, or have its third party representative 

perform, the Service(s) in accordance with the Order, these Terms and the 
Service Specification. Moreover, FOSS undertakes to perform the 

Service(s) conscientiously and properly, in accordance with professional 

standards and in compliance with the laws and regulations applicable at the 

time of performance of the Service(s). 

(b) If the Service(s) in question is an on-site service, the place of 

performance shall be the location at which the Instrument is placed, unless 
necessary to move the Instrument, or a part thereof, to one of FOSS’ repair 

facilities. If the Service(s) in question is a remote service, the place of 

performance of the Service(s) is as specified in Service Specification. 

(c) FOSS shall use reasonable endeavors to meet any performance date, 

respond time and/or conduct the Service(s) within a certain time-slot for the 

Service(s) specified in the Order or as otherwise arranged with the 
Customer, however, any such date, respond time and/or time-slot shall be 

an estimate only, and time shall not be of the essence for the performance 

of the Service(s). FOSS will not be liable for any damage or loss resulting 
from its failure to perform the Service(s) at the performance dates and/or 

within a certain respond time or time-slot.  

 

 

 

4. Obligations and Responsibilities of Customer 

(a) The Customer shall exercise reasonable care maintenance of the 

Instrument and operate it in accordance with the Service Specifications. 
FOSS’ recommendations, accompanying documentation, published 

specifications, manuals and standard industry practice, or the like. 

(b) The Customer is obliged to, without undue delay, to inform FOSS if the 

Instrument is relocated from the original site.  

(c) The Customer agrees to meet the responsibilities stipulated in the 

Service Specification. If the Service(s) in question is to be performed on-
site at Customer’s location, the Customer warrants that the working 

conditions at the site complies with all laws and regulations at the time of 

the performance of the Service(s). Moreover, Customer shall duly inform 
the CSE of any safety rules applicable at the site where the Service(s) is to 

be performed. 

(d) If the Service(s) in question is remote service(s), where a CSE will be 
available via phone or online dialogue while a representative of the 

Customer, such representative shall have a technical intuigity and a 

command of English or the local language sufficient to understand and 

respond effectively to instructions by the CSE.  

(e) In the event the Service(s) in question is remote service(s) where the 

Instrument is shipped for service at FOSS’ relevant service location, the 
Customer must ship the Instrument DDP (Delivered Duty Paid) in 

accordance Incoterms 2010 to FOSS’ service location. FOSS must return 

the Instrument DDP (Delivered Duty Paid) in accordance Incoterms 2010 to 
the Customer. The ownership of the Instrument will at all times remain with 

the Customer. 

(f) If a loan instrument is made available by FOSS during the performance 
of the Service(s), the Customer must use the loan instrument with the same 

degree of care as the Customer exercises to its own Instrument, and in all 

circumstances at least a reasonable degree of care. FOSS will arrange and 
hold the costs for shipment of the loan instrument to and from the 

Customer’s site. 

(g) If FOSS’ performance of any of its obligations in respect of the 
Service(s) is prevented by any act or omission by the Customer or failure 

by the Customer to perform any relevant obligation as stipulated in section 

4 (a)-(f) and/or the Service Specification: 

(i) FOSS shall without limiting its other rights or remedies have the right 

to suspend performance of the Service(s) until the Customer remedies 

the default, and to rely on the default to relieve it from the 
performance of any of its obligations to the extent the default prevents 

or delays FOSS’ performance of any of its obligations; 

(ii) FOSS shall not be liable for any costs or losses sustained or incurred 
by the Customer; and 

(iii) the Customer shall reimburse FOSS on written demand for any costs 

or losses sustained or incurred by FOSS arising directly or indirectly 

from the Customer’s default. 

 

5. Price, Billing and Payment 

(a) In consideration for FOSS’ performance of the Service(s) the Customer 

agrees to make such payments as set out in the Order or, if no price is 

quoted, the price set out in the FOSS’ current price list as at the date of 

performance of the Service(s).  

(b) If Customer relocates the Instrument, or any part thereof, FOSS may 
increase the fee if such relocation affects FOSS’ costs in performing its 

obligation hereunder. 

(c) In the event the Customer owns more than one FOSS Instrument, the 
price quoted is pr. Instrument, unless expressly stated otherwise in the 

quote or Order. 

(d) The price(s) is inclusive of travel costs of the CSE (if the Service(s) in 
question is an on-site service), however additional zone charges may apply. 

The price(s) is exclusive of, and the Customer agrees to pay any, ship costs 

for the shipment of the Instruments to FOSS’ service location (if the 
question is a remote service). The price(s) excludes any value add taxes 

(VAT). 

(e) Pricing is subject to change on FOSS’ sole discretion upon any change 
in information and/or requirements during the course of the performance of 

the Order. Otherwise, all pricing is firm as stated in the Order confirmation. 

(f) If FOSS has made an online platform available to the Customer, then the 
discounts offered under FOSS’ service program only applies if the 

Customer order via such online platform.  

(g) The amount becomes due current month plus 30 (thirty) days from date 

of invoice. 

https://www.fossanalytics.com/PMA
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(h) FOSS may charge a late monthly fee and interest on all amounts 

overdue at the rate of the lesser of 2 % or the maximum legal interest rate. 

FOSS may require full or partial payment in advance before proceeding 

with Orders based on FOSS’ credit and prior payment history. 

(i) Customer’s obligation to make payments are not subject to any unilateral 

offset, set-off, deduction, counterclaim or recoupment for any present or 

future claim, which Customer may have against FOSS. 

 

6. Assignment 

(a) FOSS may at any time assign, transfer, charge, subcontract or deal in 

any other manner with all or any of its rights under the Contract and may 

subcontract or delegate in any manner any or all of its obligations under the 
Contract to any third party. FOSS shall remain liable for the rendering of 

the Service(s) by the engaged third party. 

(b) The Customer shall not, without the prior express written consent of 
FOSS, assign, transfer, charge, subcontract or deal in any other manner 

with all or any of its rights or obligations under the Contract to any other 

party, including legal entities within the same group of companies, or 

Instruments. 

 

7. Term and Termination 

(a) These Terms shall commence upon at the time of FOSS’ confirmation 

of the Customer’s Order and shall remain in force in as agreed between the 

parties in the quote or Order, unless prematurely terminated pursuant to 

section 7 (b) below. 

(b) Either Party shall be entitled to terminate the Contract in whole or in 

part, immediately by written notice to the other Party if: 

(i) the other party is declared bankrupt or applies for suspension of its 

payment, for a moratorium, or in any other way is apparently 

insolvent; 
(ii) the other party ceases or threatens to cease to carry on its business; 

(iii) the other party takes steps to liquidate its company or if its company 

comes to a standstill for any other reason; 

(iv) the Instrument(s) subject to the Contract are seized; or 

(v) the other party is in breach of any of these Terms and such breach, if 

capable of remedy, has not been remedied within a period of 30 days 
after the party in breach has received written notice from the other 

party specifying such breach and requiring the same to be remedied. 

(c) Regardless of the above, FOSS is allowed to suspend the Performance 

Service(s) if a payment by the Customer is more than 10 days overdue. 

 

8. Warranty 

(a) FOSS WARRANTS THAT THE SERVICE(S) IS IN ACCORDANCE 

WITH FOSS’ GLOBAL WARRANTY POLICY AVAILABLE AT FOSS’ 

HOMEPAGE VIA HTTPS://WWW.FOSSANALYTICS.COM/EN/FNOR-
TERMS-AND-CONDITIONS . THESE WARRANTIES ARE 

EXCLUSIVE AND IN LIEU OF ALL OTHER WARRANTIES, 

EXPRESSED OR IMPLIED. 

(b) If the Instrument needs warranty repair and the Instrument cannot be 

shipped to the FOSS service location (e.g. the Instrument is an installed 
process Instrument), the Customer must remunerate FOSS for travel costs 

of the CSE to the customer based on FOSS' current price list. 

(c) If the term "extended warranty" is stated in the Quote, this shall be taken 
to mean that FOSS provides an extended guarantee only on selected parts of 

the Instrument, i.e. not on the entire Instrument. The list of selected parts to 

which the guarantee applies are custom to the specific Instrument and 
available here: https://www.fossanalytics.com/SpareParts (the “Positive 

List”). Only the parts explicitly identified on the Positive List for the 

specific Instrument and the specific service package is covered by the 
guarantee. The Positive List is exhaustive and any part of the Instrument 

not identified at the Positive List is not covered by the guarantee. The 

selected parts guarantee only applies as long as the Contract remain in force 
between the Customer and FOSS. For the avoidance of doubt, FOSS’ 

Global Warranty Policy referred to above in section 8(a) does not apply for 

the selected parts guarantee. 

 

9. Limitation of Liability 

(a) IN NO EVENT WILL FOSS BE LIABLE FOR SPECIAL, INDIRECT, 
EXEMPLARY, INCIDENTAL, CONSEQUENTIAL, THIRD PARTY OR 

PUNITIVE DAMAGES INCLUDING WITHOUT LIMITATION THOSE 

BASED ON BREACH OF WARRANTY, BREACH OF CONTRACT, 
NEGLIGENCE, TORT, OR ANY OTHER LEGAL, EQUITABLE OR 

STATUTORY CLAIM, CAUSE OF ACTION OR LEGAL THEORY. IN 

ANY EVENT, OF LIABILITY, FOSS’ LIABILITY SHALL BE LIMITED 

TO ACTUAL DAMAGES, EXCLUDING LOSS OF PROFIT ETC., TO 
THE EXTENT DIRECTLY AND SOLELY CAUSED BY FOSS’ 

MATERIAL BREACH. EXCEPT AS OTHERWISE PROHIBITED BY 

LAW, FOSS’ MAXIMUM LIABILITY HEREUNDER REGARDLESS 
OF LEGAL THEORY WILL NOT EXCEED THE PRICE OF FOSS’ 

PRODUCT AND/OR SERVICE GIVING RISE TO THE CLAIM. IN NO 

EVENT WILL FOSS BE REQUIRED TO INDEMNIFY ANY THIRD 
PARTY. NOTWITHSTANDING THE FOREGOING, THE PARTIES 

SHALL BE LIABLE FOR LOST PROF-ITS, INDIRECT, SPECIAL, 

CONSEQUENTIAL, PUNITIVE OR INCIDENTAL DAMAGES FOR 
BREACH OF THE CONFIDENTIALITY OBLIGATION IN SECTION 10 

HEREOF. 

 

 

10. Confidentiality 

(a) Both parties shall keep confidential information received from the other 
party, including but not limited to the content of Orders, confidential and 

shall not disclose it to any third party. Both parties shall take reasonable 

steps to prevent unauthorized disclosure or use of the confidential 
information provided and to prevent it from falling into the public domain 

or into the possession of unauthorized persons. Neither party have an 

obligation to protect any confidential information which: (i) is or becomes 
publicly available other than as a result of an act or failure to act by the 

receiving party; (ii) is lawfully obtained, directly or indirectly, from a non-

party which was under no obligation of confidentiality; or (iii) is required 
by law to be disclosed. Any use or disclosure of this information for any 

purpose other than that for which it has been provided may cause 

substantial competitive harm to FOSS and is prohibited. 

 

11. Data Protection  

(a) FOSS is the data controller for the purpose of the applicable data 
protection rules. By placing an Order and submitting your details, you agree 

that FOSS may keep your Personal Data in its files and further process it in 

accordance with FOSS’ Privacy Policy to be found at 
https://www.fossanalytics.com/en/news-articles/policies/data-privacy-

policy  

 

12. Force Majeure 

(a) Except for Customer’s payment obligations, neither party shall be liable 

for delays in performance, in whole or in part, or any loss, damage, cost or 
expense, resulting from causes beyond its reasonable control, such as acts 

of nature, fire, strikes, epidemics, embargos, acts of government or other 

civil or military authority, war, riots, delays in transportation, difficulties in 
obtaining labor, materials, manufacturing facilities or transportation, or 

other similar causes (“Force Majeure Event”). In such event, the party 
delayed shall promptly give notice to the other party. The party affected by 

the delay may: (a) extend the time for performance for the duration of the 

Force Majeure Event, or (b) cancel all or any part of the unperformed part 

of these Terms if such Force Majeure Event lasts longer than 60 (sixty) 

days. If a Force Majeure Event affects FOSS’ ability to meet its obligations 

at the agreed upon pricing, or FOSS’ costs are otherwise increased as a 
result of such Force Majeure Event, FOSS may increase pricing 

accordingly upon written notice to Customer. 

 

13. Governing Law 

(a) These terms shall governed by the laws of Denmark, without regard to 

its choice of law provisions, and any dispute arising out of or relating to 
these terms shall be subject to the exclusive jurisdiction of the Courts of 

Denmark. 
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